State of Wisconsin ' J g -
Tommy G. Thompson, Governor f/; I 5 ;::}

Department of Agriculture, Trade and Consumer Protection
Ben Brancel, Secretary

February 1, 2001

To: Senator Bob Jauch, Co-Chair
Representative Mark Pettis, Co-Chair
Joint Committee on Information Policy and Technology

From: William L. Oemichen, Administrator M @/

Division of Trade and Consumer Protection
Subject:  Assembily Bills 32 and 33, relating to Universal Service Fund Surcharges

Thank you for providing the Department of Agriculture, Trade and Consumer Protection
with the opportunity to testify on AB 32 and 33. We offer several potential changes to
the proposed legislation.

First, the Department of Agriculture, Trade and Consumer Protection does not regulate
prices charged by telecommunications providers. However, we do regulate how the
agreement for provision of telecommunication services is reached between the
consumer and telecommunications provider through Wisconsin Administrative Code
ATCP 123. Among other important provisions, this rule rules require that consumers be
notified in advance of price increases, and given ample opportunity to cancel the
‘contract so that the consumer-can move to a different telecommunications provider.
We are concerned this legisiation authorizes a price increase without prior notice to the
consumer. For this reason, we would request the legislation be amended to require
compliance with Wisconsin Administrative Code ATCP 123 if the Universal Service
Fund surcharge is to be added to consumers’ telephone bill.

Second, the Department is concerned this legislation does not specifically limit the
amount that can be collected from consumers to only that amount due to the Universal
Service Fund. The Department urges the Committee to limit the surcharge amount
charged {o the no more than the actual amount of the surcharge paid by the
telecommunications provider. In this way, we want to prevent “hidden charges” from
being included in this surcharge line item.

Finally, to limit consumer confusion over the addition of the surcharge, we recommend
the surcharge be similarly identified in plain English on all Wisconsin telephone bills.

Thank you again for the opportunity fo testify on Assembly Bills 32 and 33.

2811 Agriculture Drive, Madison, W1 33718-6777 « PO Box 8911, Madison, W1 53708-8911 « 608-224.3012
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Korbitz, Adam

From: Schmidt, Dan

Sent; Tuesday, February 06, 2001 3:28 PM
To: Korbitz, Adam

Subject: FW: s. 196.218 questions

Adam;

Apparently, prior determinations of exemptions have only been made under the first sentance of s.196.218 {3} b. (see
below)

Dan

Daniel W. Schmidt

Wisconsin Legistative Council Staff
One East Main Street, Suite 401
P.O. Box 2536

Madison, WI 53701-2536

(608) 267-7251
dan.schmidt@legis.state.wi.us

~~~~~ Qriginal Message-----

From: Nelson, Paul *PSC

Sent: Tuesday, February 08, 2001 3:16 PM
To: Schrridt, Dan

Subject: s. 196.218 questions

As far as our staff can recall, the only other time the Commission may have used the s. 196.218(3)}b) “public interest”
exemption was in setting a minimum amount of intrastate revenues that would trigger an assessment invoice from us.
That limit was set so that companies with less than $200,000 in intrastate revenues would not have to pay into the fund.

.. 5. 196.218(3)(b) appears to have been part of the original provisions contained in 1993 Act 496.




WISCONSIN LEGISLATIVE COUNCIL
STAFF MEMORANDUM

—ee

TO: REPRESENTATIVE MARK PETTIS
FROM:  Ronald Sklansky, Senior Staff Attorney
RE: Legislative Consideration of 2001 Assembly Bills 32 and 33

DATE:  February 7, 2001

This memorandum, prepared at your request, responds to a question you have raised regarding
the legislative consideration of 2001 Assembly Bills 32 and 33, relating to Universal Service Fund
(USF) surcharges on customer bills. Specifically, you have asked for a discussion of the procedure by
which the Assembly will consider the bills under the Legislature’s 2001 session schedule.

On October 11, 2000, the Joint Committee for Review of Administrative Rules (JCRAR)
suspended a portion of s. PSC 160.18 (10). In general, the rule required the Public Service Commission -
' to send bills to commercial mobile radio service ‘providers for collection of USF contributions, 'On
November 15, 2000, JCRAR adopted motions to introduce legislation to sustain its rule suspension.
Because this legislation could not be taken up in the 1999 session of the Legislature, the suspension-
sustaining bills, Assembly Bills 32 and 33, were introduced in the 2001 session according to s. 227.26
{2) (§), Stats. The bills were introduced on January 19, 2001, and were referred to the Joint Committee
on Information Policy and Technology.

Section 227.26 (2) (h), Stats., provides that a bill introduced by JCRAR following a rule
suspension must receive expedited consideration. If a committee to which a bill is referred makes no
report within 30 days after referral, the bill must be considered reported without recommendation.
Consequently, if the Joint Committee on Information Policy and Technology were to take no action on
Assembly Bills 32 and 33, the bills would be considered reported without recommendation on February
18, 2001. The statute also provides that no later than 40 days after referral, the bills must be placed on
the calendar of the Assembly, according to its rule governing the placement of proposals on the
calendar. In this case, the 40th day after referral of Assembly Bills 32 and 33 is February 28, 2001.
(For additional information on this process, see Assembly Rules 15 (6) and 33 ()

According to Senate Joint Resolution 1, the Assembly will be in session on February 13, 14 and
15 of this year. Thus, in order to comply strictly with s. 227.26 (2) (h), Stats., Assembly Bills 32 and 33

One Bast Main Street, Suite 401 « P.O. Box 2536 » Madison, W1 53701-2535

(608) 266-1304 » Fax: (608) 266-3830 » Email: ieg council@ioois. state. wi us
hitp:/iwww legis.state. wh.us/lc
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should be calendared no later than February 15, unless a skeleton session with a calendar occurs on
another date on or before February 28.

Companion bills to Assembly Bills 32 and 33 also were introduced by JCRAR in the Senate.
These bills, 2001 Senate Bills 20 and 21, were referred to a Senate standing committee on January 19,
2001, and are subject to the same expedited procedure described above. Further, if either of these bills
is passed by the Senate, the Assembly must consider the proposal under the expedited procedure. [See s.
227.26 (2) (h), Stats.]

If I can be of any further assistance in this matter, please feel free to contact me.

RS:wu
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INTRODUCTION

My name is Peter Gardon. I am a Sh‘aféhbléar with Rﬁinhart, Boerner,
Van Deuren, Norris & Rieselbach, s.-c.. .A sub-sﬁt&ﬂtial poﬁiqn-ef my practice involves the
representation of telecommunications and energy companies in proceedings before the
Public Service Commission of Wisconsin ("Commission"), as well as other state
agencies. I also have Séﬁed aé s@é'cigl 5511118@3 '(.)n. beﬁaif of the State of Wisconsin in
several matters. |

I was .z{n;\foive.d. 1ﬁ tﬁé 3lscusszons fciatmg to the creatzon of Wlsconsm $
Infozmatmn Supexh1ghway legis}atien 1993 Wxsco:nsm Act 496 In addition, I was
involved in the creation and implementation of the universal service fund rules as
promulgated by the Cemmlssmn in 1996 and have partampated in the proceedings related

to the review of those mies R

§ 196.218(3)@) ‘Stats. te 'allow teieéoﬁamunicaﬁ'ons.prlov.i'ders, inchuding Commercial
Mobile Radlo Serv;ce (“CMRS” or “Wimless”) prowders to estabhsh a surcharge on
customer bills to colleet the eonmbutwns that teiecommunacatmns providers are required
to make to the state universal service ﬁmd. This amendment addresses the policy
concerns surrounding the assessment of wireless providers, remedies a state statutory
conflict with federal law, and ensures that all telecommunications providers are accorded
similar treatment on this issue.

This issue arose as a result of the Commission’s amendment of § PSC 160.18,

Wis. Admin. Code, to subject wireless providers to universal service fund assessments, in




the most recent Biennial Review of Universal Service Fund Rules in Wisconsin
Administrative Code Chapter PSC 160, Docket No. 1-AC-166. The Wisconsin universal
service statute, § 196.218(3)(e), Stats., and the similar Commission regulation, § PSC
160.15, Wis. Admin. Code, if applied to CMRS providers, would contravene federal law
by forbidding CMRS providers from passing through universal service contributions to
their customers. If wireless carriers must make universal service contributions, a state
cannot regulate a wir_eles_s provider's rates by forbidding carriers from passing such
conu*ibllx.tién.s thfough to their customers. Moreover, requiring state universal service
contributi.oﬁsz ffom CMRS providers without permitting them to pass those contributions
on to their customers is not in the interest of Wisconsin consumers or the development of
a competitive and viable wireless industry in Wisconsin.

Conseqﬁén'ti.y, before the assessment of wireless providers can commence,
. §196218(3),Stats,and§ PSC 160.1 5, WIS Admin. Code, should be amended. Pending
those amendments, on October 11, 2000, the Joint Committee for Review of
Administrative Rules (“Joint Committee™) suspended a portion of § PSC 160.18(10),
Wis. Admin. Code, to permit the Public Service Commission of Wisconsin
(“Commission”) to temporarily suspend the assessment of wireless providers to avoid the
conflict with federal law. By Order, dated November 7, 2000, the Commission
temporarily suspended the assessment of wireless providers under the state universal
service fund until January 2002 (“Order™).

The amendment proposed in 2001 Assembly Bill 33 will help mitigate the legal

and policy concerns surrounding the assessment of wireless providers and ensure that the



public interest will be served. Moreover, the amendment will allow Wisconsin to avoid

running afoul of the federal law that prohibits states from regulating the rates of wireless

providers.

1. FORBIDDING WIRELESS CARRIERS FROM PASSING THROUGH
UNIVERSAL SERVICE FUND CONTRIBUTIONS CONSTITUTES
IMPERMISSIBLE RATE REGULATION AND VIOLATES FEDERAL
LAW,

Section 196.218, Stats., of the Wisconsin universal service statute and
§ PSC 160.15, Wis. Admin. Code, of the_f(}’(__)nimission’s'rsgulatigns, as applied to CMRS
providers, preclude wireless providers from placing a surcharge on cilst_o_t_'nc.r bills for the
contributions paid into the state universal service fund. Section 196.218(3)(e) Stats.,
provides, in pertinent part:
. . . a telecommunications provider or other person may not establish a
surcharge on customers’ bills to collect from customers contributions
required under this subsection.. ...

Section PSC 160.15, Wis. Admin. Code, provides:

Telecommunications providers may not establish a surcharge on customer
bills for contributing to or recovering any portion of the providers' payment
of universal service fund obligations.

However, state and local governments are prohibited from regulating the entry of

or the rates charged by wireless providers. A state's prohibition of a wireless carrier's




imposition of a s§é¢iﬁc_ch$xge on its customers' bills violates 47 U.S.C. § 332(c)(3)(A)'s
prohibition on rate regulation.’ E

Section 196.212%(3}_(@,:3%., il § PSC 160.150, Wis. Admin. Code, are the type
of state r_egul_'atioﬁ of CMﬁS practices iﬁ}hich hé;fe a direct and significant effect on
CMRS rates ‘These promslons exphcltly forbld CMRS provaders from imposing certain

surcharges on thezr cnstemers bﬂls and address what may be placed on the customer's

inyoice. The obkus mtentmn nf thesc prsmsmns 1s to govem what CMRS providers
c.én and {:aﬁﬁot charge to custemers Whlch 1s éféar ratc reguiatxen : |

Sectzoﬁ 332(0)(3)(A) prevzdes fer a procedure whereby a state, if it believes either
that market conditions will not offer p:ot__e_ction from unjust CMRS rates or that CMRS
has becqme a _substit_ntf; fo;‘.the_ l_andl_ine ;c_l_ephone_ exchange service in the state, may

petitioﬁ the FC'C foraut’homy toreguiateCMRS rétés. Howwer, Wisconsin has filed no

P47 U S C § 332(c)(3)(A} of the Teiecomnmmcahons Act of 1996 (47 LT S C§ 332 (c}(B)(A}), in pertinent part,
pmmdes

-(3) Si&iﬂ preem;:tmn {A} Namthstandmg Secmms ’152(b} and 221(b) {47 U.5.C §8.152(b) and
221(b)]; ‘no- State or local government shall have any authority to. r&gulate the entry of or the rates
charged by any commercial mobile service or any private mobile service, except that this
paragraph shall not prohibit a State from regulatmg the other terms and conditions of commercial
mobile services. Nothing in this subparagraph shall exempt providers of commercial mobile
services (where such services are a substitute for land line telephone exchange service for a
substantial pﬂmen of the communications within such Statf:) from requirements imposed by a
State commission on all providers of telecommumnications services necessary to ensure the
universal’ avaxlabiizty of telecomumunications service af affordable rates. Notwithstanding the first
sentence in this sn’bpamgrapb, a State ay petition the Commission for authority to regulate the
rates for any commercial mobile service and the Cenmssmn shali grant such petition if such State
demonsirates that-' '

(i) market conditions with respect to such services fail to protect subscribers adequately

from unjust aﬁd unreasonable r&te,s or rates that are unjustly or unreasonably

dlscmmnaforyj or

(ii) such market conditions ex;st and such servxce is a replacernent for land line teiephone

exchange service for a substanﬁai portion of the telephone land line exchange service

mthm such Stats



such petition and, thus, has no authority to regulate wireless rates as § 196.218(3)(e),
Stats., and § PSC 160.15, Wis. Admin. Code, would purport to do.

Accordingly, wireless providers properly can be assessed universal service fund
contributions in Wisconsin only if § 196.218(3)(e), Stats., and § PSC 160.15, Wis.
Admin. Code, are amended so that wireless providers are not prohibited from passing
through their universal service fund contributions to customers. 2001 Assembly Bill 33
amends § 196.218(3)(¢), Stats., to allow a telecommunications provider, including a
wireless provider, to establish a surcharge on customer bills to collect the contributions
that the telecommunications provider is required to make to the universal service fund.*
2001 Assembly Bill 33, thereby, remedies the state statutory conflict with federal law and
ensures that all telecommunications providers are accorded similar treatment on this

issue.

" The Jc_')int*{:ommi’ttee fa{:ﬂitated'fﬁg passage of amendments to resolve the conflict o

between § 196.219(3), Stats., and § PSC 160.15, Wis. Admin. Code, and federal law by
suspending a portion of § PSC 160.18(10), Wis. Admin. Code, to permit the Commission
to temporarily suspend the assessment of wireless providers. In accordance with the Joint

Committee’s action, the Commission, in its November 7, 2000 Order, temporarily

2 § PSC 160.15, Wis. Admin. Code, similarly would have to be amended.
5



suspended the assessment of wireless providers under the state universal service fund
until January 2002.°

II. RECENT CASES CONFIRM THAT A STATE CANNOT REGULATE THE
RATES OF CMRS PROVIDERS.

The position in Section I that prohibiting wireless providers from passing through
their universal service fund contributioﬁs. to customers under § 196.218(3)(e), Stats., and
§ PSC 160.15, Wis. Admin. Code, violates § 332(6)(3)(A), is independent of and
unrelated to the detexminatioﬁs made in three {:oﬂrt deéis’ioﬁs pérhiitting the assessment
of wireless provxders In other words even 1f those cases were decided correctly, they
do not answer, refute, or deal in any Way with the position that § 196.218(3)(e), Stats.,
and § PSC 160.15, Wis. Admin. Code, as applied to wireless providers, violate federal
law 1f wireless providers are required to pay into the universal service fund without also

bemg permztted to pass those contmbut;,ons on to thezr custemers o

Furthermere these ;:ases exph.cztlyn.found that states may reciuzre uﬁz?érsal sérxﬁce
contributions from wz:reless pmwders as long as zt does not constzmze z‘he regulation of
rates. For exampie n Texas Office of Public Utzizty Counsel et al V. F CC 183 F.3d 393
(5" Cir. 1999), the Umted States Court of Appeals for the Fitfth Clrcuit noted that
pursuant to the FCC's reading of § 332(c)(3)(A), "states retain the ability to compel

universal service contributions as long as it does not constitute regulation of rates . . ."

* The temporary suspension in the assessment of wireless providers exempts only wireless providers from
contributing to the universal service fund and only for a temporary period of time. Moreover, the temporary
suspension does not affect overall contributions to the universal service fund or the universal service fund programs.

* See Sprint Spectrum, L.P., et al. v. State Corporation Commission of the State of Kansas, et al., 149 F.3d 1058
(10th Cir. 1998); Celfular Telecommunications Indusiry Association, ef al. v. Federal Communications Commission,
168 F.2d 1332 (D.C. Cir. 1999Y; and Texas Office of Public Utility Counsel, et al. v. Federal Communications
Commission, 183 F.3d 393 (5th Cir. 1999).

6



Id., at 432. Stated otherwise, where a state's imposition of universal service fund

requirements on CMRS providers constitutes a regulation of rates, as it would if

§ 196.218(3)(e), Stats., and § PSC 160.15, Wis. Admin. Code, are applied to wireless

providers, federal law is violated. Consequently, these cases are consistent with and not

contrary to the position stated in Section I that, under federal law, Wisconsin cannot
require _wireless providers to contribute to the universal service fund and prohibit them
from p__a_ssing thrgugh thf: universal service fund contribution to their customers under

§ 196.218(3)(%‘:), 'Stats., én.d:§ PSC 160.15., .Wis.'Admin. Code. Such a prohibition

constitutes i'até .reguiation uﬁdéf 47 US.C. § 332(c)(3)A).

II. ITISNOT IN THE PUBLIC INTEREST TO IMPOSE UNIVERSAi
SERVICE FUND CONTRIBUTION REQUIREMENTS ON WIRELESS
PROVIDERS WITHOUT PERMITTING WIRELESS PROVIDERS TO
PASS THOSE CONTRIBUTIONS ON TO THEIR CUSTOMERS.

~ The imposition of universal service _fug_.d assessments on CMRS providersin
| Wisconsm,wﬁhout penmttmgthemtopass those conmbunons on t.(.) ..their cﬁ.sto.n.l.ers.,”
would be cie_tri.mental_to the public interest because such an assessment artificially will
decrease wireie;éé ﬁéage by_ adversely aff_ecting competitive rates. Decreased wireless
usage, mn turn, discoﬁréges the development of wireless as a replacement for landline
services. Until wireless succeeds as such a replacement, it will not compete for local
exchange customers.

The wireless marketplace currently is one of the most robustly competitive

segments of the telecommunications industry. Indeed, the highly competitive nature of

the wireless market in recent years has led to lower prices and more choices for American

consumers, including the residents of Wisconsin. Although wireless competition is

7



vigorous and subscriber growth is accelerating rapidly, the wireless industry is extremely
vulnerable to price increases since they offer "complementary” services. Most
Americans still perceive wireless service as a complement to fixed landline service, not
as a substitute. The primary reason is price. Despite dramatic price reductions in the
recent past, wireless service remains more expensive than fixed landline service.

As a more expensive, complementary service -- notwithstanding recent and
dramatic price reductions -- wireless providers are extremely vulnerable to_ price
increases of any kind. Simply put, price increases such aé those brought about by
universal service assessments artificially suppress demand for wireless services because
the benefit of a call no longer outweighs the higher cost of the call. The universal service
assessment imposes a cost increase on the "bottom line" of a wireless customer's bill.

Such cost increases, whatever their source, acutely are felt in emerging
telecommunications markets. Specifically, studics have shown that wireless services
have a much higher elasticity of demand than landline services.” Consumers are more
likely to forgo using their wireless phone in response to price increases than they are in
response to increased local rates. Until wireless service represents a true alternative to
local exchange offerings, this demand disparity is unlikely to change.

If the demand for wireless services decreases, the likelihood that wireless services

will compete directly with landline services decreases as well. Competition for local

* See Jerry A, Hausman, Valuing the Effect of Regulation on New Services in Telecommunications in Economic
Activity: Microeconomics (1997), at 1 (Brookings Institution); Taxation by Telecommunications Regulation in Tax
Policy and the Economy, National Bureau of Econormiic Research.

&



exchange customers will 'r_e'sult in lower prié_es az_:id be_tt__ér services. The public interest
will not be served if wireless growth is stymied. Unless the volume of wireless usage
increases and Wir.eiés:s. réteé are 6eoreas§d furth_ef,. thereﬁy reducing the landline/wireless
price differential, compctiti_cn for thé 1_06&_1. exchéng@ customer will not develop. Thus,
any attempt to nn’pose umversal sem#e fund assessments upon CMRS providers without
permitting’ them to pass those conmbutmns on'to thez:r custemers undermines the clear
public intére_st in _Wirfal__e:s,_s -seﬁices._gffgﬁég gf?mf‘i#e ;:_competi:t_ion for local exchange
Services_-_ R _ S _

AS' the Commlssmn concludedm 1ts{)réer B :

CMRS is an emerging telecommunications market. While
this market is growing, CMRS is still generally viewed as an
adjunct to wireline service. Ad}unct services are especially
vulnerable to basic rate increases and service limitations.
Users are more hkely to abandon or limit use of an ad;unct
~._.service if basic rates increase or services are reduced or
"-"'-f"._Q';__hmited than they TE 1 ab'andon prithary wi eline servwe
under the same’ cn‘cumstames ‘Since providers may not’
recover thezr universal servxce fund assessment through a
_ -su}:chafge in ea:der to recover that amount they must either
*‘increase basic rates or absorb the expense of the assessment
Wis. Stat. § 196 218(3)(6) Wis. Admin. Code § PSC 160.15.
S:mce adjunct services are espf:czally sens:1t1ve to rate
increases and service limitations, such increases or slower
deployment of coverage areas because of reduced net
revenues could decrease consumer use of CMRS. This
negatively affects the development of competition, consumer
choice, and infrastructure development.

(Order, at 1-2).



IV. THE LEGISLATURE SHOULD AMEND SECTION 196.218(3)(e), STATS.,
AS PROPOSED IN 2001 ASSEMBLY BILL 33.

To implement legislative mtent to assess wireless providers in accordance with
federal law, § 196.218(3)(e), Stats., and § PSC 160.15, Wis. Admin. Code, should be
amended to permit wireless providers to pass their assessment under the universal service
fund through to their customers as a surcharge on bills. 2001 Assembly Bill 33 will do
just that; it will allow telecommunications providers, including wireless providers, to
establish a sur.charge‘on customer bills to collect the contributions that
telecommunications providers are required to make to the state universal service fund.
2001 Assembly Bill 33, thereby, addresses the policy concemns surrounding the
assessment of wireless providers, remedies the state statutory conflict with federal law,
and ensures that all telecommunications providers are accorded similar treatment on this
iéjsu__i_:_'. : o

CONCLUSION

The operation of § PSC 160.18, Wis. Admin. Code, in conjunction with
§ 196.218(3), Stats., and § PSC 160.15, Wis. Admin. Code, which prohibit the
establishment of a surcharge on customer bills concerning universal service fund
assessments, violates federal law. Accordingly, § 196.218(3)(e), Stats., and
§ PSC 160.15, Wis. Admin. Code, should be amended before the assessment of wireless
providers under § PSC 160.18, Wis. Admin. Code, recommences in January 2002.

Without such amendments, Wisconsin will be in violation of federal law and the

10



competitive well-being of the wireless industry will be threatened. Consequently, we

request that 2001 Assembly Bill 33 be approved.

I thank you for the opportunity to provide this testimony.

MADISONAT5839SLM:SLH 02/08/61
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Testimony of Public Service Commission member Joe Mettner
Before the Joint Committee on Information Policy and Technology
February 8, 2001

I am testifying before the Joint Committee today as the dissenting voice among the Public
Service Commission’s members with respect to the issue of imposing state Universal
Service Fund (USF) assessments on wireless telecommunications providers. The purpose
»Tmy testimony is to address appropriately considered federal legal restrictions
concerning wireless USF assessments where state commissions may choose to proceed
with such assessments. I also would like to raise issues of equity and competitive
neutrality which I believe are implcated in any state’s choice to assess wireless providers
for USF payments. Finally, I would like to offer for the committee’s consideration
certain practical observations concerning the proposed legislation which permits USF
burcharaes on tfne pa;t’{ of some {(or ali) servzce provxder;

Pnor to its remova% from the. apphcabla provxsxons of the Administrative Code, PSC
160.18(1)(b) predicated wireless USF assessments upon a showing that certain wireless
services are a substitute for landline telephone service for a substantial portion of the
comrmunications in this state. In February, 2000 the PSC voted 2-1 to remove this
provision at the request of Senator Moen, as a result of his Senate Committee’s
disposition of Clearinghouse Rule 99-019. New sec. PSC 160.18(10) was added to the
Commission’s USF rules to provide for USF assessment of wireless providers within 90
days of May 1, 2000, the effective date of the PSC-approved rule changes.

In a letter dated October 11, 2000 the co-chairs of the Joint Committes for the Review of
“Administrative Rules mdzcated that committee’s:adoption of a motion effectively
 suspending the particular language added to PSC 160.18(10) which required assessment
of USF fees for wireless provsders within 90 days of May 1, 2000.

As the rule now reads, no administratively imposed finding of “substantial
substitutability™ must precede assessments of wireless providers for state USF fees, but
the affirmative mandaie to assess wireless providers is also no longer in effect. Asa
result, the PSC ordered the suspension of assessments of USF fees against wireless
providers, effective for November, 2000 through January, 2002. This, it was thought at
the time, would permit the legislature the opportunity to resolve lingering policy concerns
over the manner in which state law might accommodate wireless contributions to the
state USF.

May wireless providers be assessed for USF contributions in Wisconsin? Yes, under
the appropriate circumstances, they can. Under s. 196.202 (2), Stats., commercial radio
service providers may be required to contribute to the state USF under s. 196.21 8, Stats,,
but enly to the extent not preempted by federal law. Whether or not a predicate finding of
“substitutability” of wireless for landline services remains any longer in PSC 160, it is is
still found in the federal statutes at 47 U.S.C. 332€(3)A, and such a finding must be
made before a state may require wireless contributions to a state USF. It is true that
Federal courts have found that section 3328(3)A may not necessarily conflict with s. 254



of the Telecommunications Act of 1996, which permits state adoption of regulations to
provide for in-state universal service mechanisms not inconsistent with federal law.
These decisions, and FCC determinations, do not compe/ assessment of wireless
providers for state USF contributions, certainly they do not in Wisconsin. I would argue,
and [ have successfully on two occasions with my colleagues, that the “substitutability”
finding found in 47 U.S.C. s. 332©(3)(A) should be read in harmony with s. 254 of TRA
’96. If one accepts this reading of the federal law, in conjunction with s. 196.202(2),
Stats., assessments of wireless providers for Wisconsin USF contributions are, and
should be. rreempted unless the substitutability finding is made.

The state’s universal service fund is a mechanism to subsidize land-line services,
which has until recently been funded by contributions from land-line providers. It
is difficult to see why wireless technologies, or any other non-land-line tecinology for
that matter, should contribute to the state USF, where those non-land-line services are not
currently permitted to receive subsidies under the state’s USF programs. In Section 6 of
its Third Universal Service Report and Order, at paragraph 145, the FCC made a key
finding with respect to 47 U.S.C s. 3328(3)(A) ~ that the statute acts as both a sword
and a shield with respect to a provider’s obligations to_fund, and commensurate
eligibility for USF subsidies. More specifically, once a finding of substitutability for
land-line services has been made by a state commission, the FCC has indicated that
wireless providers may not be denied “eligible telecommunications carrier” (ETC) status
where they otherwise meet all other applicable requirements under 47 U.S.C. sec. 214(e)
(1) & (2), which govemn state commission approval for conferring ETC status to
providers.

Why is ETC status:so important.to wireless providers?. Because wzthout it they may.
not receive subsidies under federal USFE hightcost assistance programs.¢Not surprisingly,
the required regulatory findings necessary to attain ETC status are nearly identical to
those which federal statutes require as the predicate to state assessments against wireless
providers for their in-state USF programs. Obligation to pay into the fund should match
eligibility to receive service subsidies from the fund under any theory of competitive or
technological neutrality. It is also important to note that the FCC has just finalized these
clarifications concerning wireless ETC status during the past year, and since then several
wireless providers have achieved ETC designations before the Kansas, Wyoming,
Delaware, and Minnesota regulatory commissions.

[ would ask the commurttee to consider one #i~2" ~zint as it considors fegislation
conferring the simple permissive ability for providers to surcharge their customers for
USFE assessment liabilities. In what manner will the surcharges be imposed? For
example, will each customer’s monthly bill receive a volumetric percentage-based
surcharge®or will the surcharze be based upon a potentially regressive flat per-line
charge? The PSC has received 4 certain volume of complaints from customers confused
by fluctuating expansions and contractions in federal USF charges on their bills, and I
urge the committee to consider your deliberations o be an imporiant chance 0 pmnde
guidance in this area to the telco providers



Public Service Commission of Wisconsin

Ave M. Bie, Cﬁairpersnn 610 North Whitney Way
Joseph P. Mettner, Commissioner P.O. Box 7854
John H. Farrow, Commissioner Madison, WI 537077854

February 12, 2001

The Honorable Bob Jauch . Representative Mark Pettis

Senate Co-Chairperson Assembly Co-Chairperson

Joint Committee on Information Policy Joint Committee on Information Policy

State Capitol, Room 313-South . State Capitol, Room 5 North

Madison, WI 53702 Madison, W1 53702

Re:  AB32an f’&

Dear Senator Jauch and Representative Pettis:

At the February 8th hearing of the Joint Committee on Information Policy Senator Lazich
requested that the Commission provide the committee with information concerning potential
surcharges for in-state Universal Service Fund (USF) programs, should that surcharge be
calculated a flat monthly charge per customer.

Table 1in the attachment summarizes possible configurations of per-line surcharges for
representative local exchange companies (LECs).

. As was emphasized in testimony during the February 8th hearing, there are several alternative

* methods by which land-line and wireless providers could implement surcharges fo recover their -

in-state USF liabilities. For example, certain interexchange carriers (long distance companies)
recover their liabilities under federal USF programs from customers on a volumetric or usage-
sensitive basis.

As arepresentative example, AT&T once charged a flat monthly fee per customer to recover the
campany_’:s Habilities under the federal USF.. AT&T now charges a percentage of the interstate
and international charges appearing on a customer bill. This percentage has ranged between
8.9% and 9.9%.

If Wisconsin providers were to recover state USF liabilities from customers as a percentage of
the customer bill, an indicator of customer impact can be estimated by using the Commission’s
current assessment rates as applied to providers. Table 2 in the attachment outlines these
percentages. This type of surcharge would recover from customers proportionate to the manner
in which a customer’s usage contributes to the provider’s assessment. Because the USF
assessments are revenue based, the higher a customer’s bill, the more the provider will pay to the
USF for that customer.

Of course, any combination of fixed and usage-based methods of implementing USF surcharges
is also possible. It should be emphasized that these calculations are speculative and do not

Telephone: (608) 266-5481 Fax: (608) 266-3957 TTY: (608) 267-1479
Home Page: hitp:/fwww.psc.state.wi.us E-mail: pscrecs@psc.state.wi.us



The Honorable Bob Jauch
Joint Committee on Information Policy
Page 2

represent any binding methodology by which the depicted providers, or any provider, may be
permitted to establish USF surcharges.

If you or any members of the committee should have further questions, please contact me at
266-1245, or Paul Nelson, the Commission’s Legislative Liaison, at 266-1383.

Sincerely,

Joseph P. Mettner
Commissioner

IPM:PMN:pron: K APMNABILLS - 200 1N\ABO033'Co-Chairs.doc

Enclosure

ce: Members of the Joint Committeé on Information Policy
Dan Schmidt




TABLE 1

Public Service Commission of Wisconsin
Potential Per-Line Charges for Universal Service Fund Costs For Four Sample
Local Exchange Companiesl

COMPANY TOTAL NUMBER OF ESTIMATED  ESTIMATED

(PSCUTILITY |  ANNUAL ACCESS  MONTHLY MONTHLY PER
NUMBER) REVENUES ~  LINES’ PER LINE LINE
FOR USF B SURCHARGE ~ SURCHARGE
ASSESSMENT © FORPSCUSF FOR ALL USF
PURPOSES’ _y PROGRAM*  PROGRAMS’
Amery (150) | $1,708,978 6.820 $0.06 $0.16
Belmont (450) | ~ $373,284 879 $0.11 $0.28
Verizon North | $217,716952 525110 $001 $0.03
(2180) L S
Southeast Telco. | $3.821,402 10,037 - - $0.10 $0.24
™SS0 1
TABLE 2

Potential USF Assessments as a Percentage of Customer Bills

USF progfam areas E f’oteuiiai surcharge amounts to be
sl o cxsonr bill
TEACH | 459%
Uw System_- . i ,(;'39.%
DPI Ba&gg}mﬁ&- B T
TOTAL 043 %,

* The four local exchange companies included in this small sample represent a range of the very small to
large companies that file annual report data publicly. Many other local exchange companies file their
annual report data with the PSC confidentially. Similar cost analysis cannot be reported publicly for those
companies.

* Per 1999 Annual Report

* Per 1999 Annual Report, Business and Residential Lines

* The ¥Y 01 appropriation for the Public Service Commission USF programs is $6.9 million. Programs
funded by the PSC USF include LifeLine, LinkUp, Telecommunications Equipment Purchase Program,
Public Interest Payphone, High Rate Assistance, Telemedicine Grants, Non-Profit Access Grants, etc.

* The FY 01 appropriation of $20.3 million for all USF programs includes funding for TEACH,
telecommunications services provided to specificed UW-System campuses, the Department of Public
Instruction BadgerLink program, and the PSC USF programs.

TATEAMS\UNISERViassessmentsilec surcharge table 2-9-01.doc



Public Service Commission of Wisconsin

Ave M. Bie, Chairperson 610 North Whifnéy Way' -

Joseph P. Mettner, Commissioner P.O. Box 7854
John H. Farrow, Commissioner Madison, W1 53707-7854
March 27, 2000
TO: Senator Rodney Moen

FROM: Joyce S. Mahan
Assistant General Counsel

RE: Biennial Review of Universal Service Fund Ruies in 1-AC-166
Wis. Admin. Code Ch. PSC 160

This reflects the opinion of the Office of General Counsel and was the basis for the vote by the
majority approving the rule language submitted to your committee.

RELEVANT LAW

47 U.8.C. § 254(D

(f) ...Every telecommunications carrier that provides intrastate telecommunications services shall
contribute, on an equitable and nondiscriminatory basis, in a manner determined by the State to
the preservanon and advancement of universal service in that State..

5 ‘Wxs Stat 6 196 218(3)(&)1

(a)l Except as provxded in par. (b), the commission shaIi require all telecommunications
providers to contribute to the universal service fund..

47U.S.C. § 332()3)(A)

(A) ...no State or local government shall have any authority to regulate the entry of or the rates
charged by any commercial mobile service or any private mobile service, except that this
paragraph shall not prohibzt a State from re:guiatang the other terms and conditions of commercial
mobile services.. :

Wis, Stat. § 196.202(2)

(2) A commercial mobile radio service provider is not subject to ch. 200 or t}.us chapter, except a
- commercial mobile radio service prowder is sub_;ect to s. 196.218(3) to the extent not preempted
by federal law,.

Wis. Stat. § 196.218(3)(e)
(e) ...a telecommunications provider or other person may not establish a surcharge.on
customers’ bills to collect from customers contributions required under this subsection.

Telephone: (608) 266-5481 Fax: (608) 266-3957 TTY: (608) 267-1479
Home Page: http:/f'www.psc.state.wius E-mail: pscrecs@psc.state.wi.ug
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QUESTION

Does the surcharge prohibition found in s. 196. 218(3)(8} Wis. Stat. constitute rate regulation of
commercial mobile radio service prowders (CMRS} which is pr{:ahxb;ted under federal law?

BRIEF ANSWER

No, the surcharge prohibition is not rate .re_g;z_latign.

DISCUSSION

Inits Fi irst Report and Order on Umversczl Servzce Issuas' (May 8 199’?) the F CC stated that 47
US.C. § 332({;)(3)(3‘&) does not prohzbit states ﬁcm assessing: CMRS for universal service. It
states that universal service contribution: reqmrements are- regulat:on of “other terms-and
con(iltzons” of CMRS rather than of “entry or rates » Thls was repeated 1n the FCC’S Fourth
Order on Recons;deratzon (December 30 1997) : :

Ina declaratory ruhng case' that was appeaied to the DC ercmt Court of Appeals?, the FCC
refers to Congressional iegxsianve history-and cites a House Report where the meaning of “terms
and conditions” was explained®. In that report the House Committee states that matters such as

custemer billing information and practices and baiimg drsputes and other consumer protection
issues...”are included i in “terms arzd coadltions 2 .

While it is true _that-nn:me sf ths? recem-court cases deait spemﬁcaiiy with a state statute that
: ed matters.” For exampie’ the DC Circuit Court of

- Appeals case c1tes the FCC s mterpretauon of the “i‘ates charged by language in47 US.C.

§ 332(c)(3)A)} The FCC mierprcts that Ianguage to prohib:t statf:s from prescnbmg, setting or
ﬁxmgrateS” P LR N T |

Addmonaﬁy, the DC Ceurt 0f Appeais speczﬁ::aily dealt w;th ihe argument that assessment of
CMRS prowders is rate regulation because it impacts their cest of éomg busmess, which could
impact the rates charged to customers. The court stated:

One might say the same ‘thing about local siting laws or state
consumer protection laws. Yet-a House Committee cited these
laws as examples of the variety of permissible regulation of the

c:ther terms and conditions.”....To equate state action that may
increase the cost of doing busmess with rate regulation would, the
Cominission reasonably concluded, forbid nearly all forms of state
regulation, a result at-odds with the “other terms and conditions”
portion of the first sentence [of 47 U.S.C. § 332(c)(3)(A)].*

" In the Matter of Petition of Pittencrieff Communications, Inc. (October 2, 1997)
: , Cellular Telecomms. Indus. Ass'n. v. FCC, 168 F.3d 1332

P:r!encneﬁ" at par. 16

* Cellular at 1336



Itismy opimon ‘that the stircharge statute is S ot rate regulatmn since it does not prescribe, set or
fix rates. It does not prohibit “the passthrough to customers of the universal service fund
assessment.” The surcharge statute régulates the billing method, not what may be billed. It only
. deals with how a customer is billed, not what a customer is billed. Billing practices are “other
terms and conditions” and may be regulated by states. CMRS providers have complete freedom
to recover the assessment through their rates or to choose not to pass the cost on to customers.
The only thing they cannot do is use a surcharge mechanism. If they want to pass the assessment
cost on to customers, they must do so through their rates. However, what their rates are is
entirely up to them and is not regulated.

ISMixxx:t\vules\1 60 USF rewrite\step2iwireless - méen.doc
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Wisconsin State Telecommunications Association, Inc.

JORN KLATT, President
MICHAEL 0. JENSEN, Vice President
RAY J. BIORDAN, J.D. CAE
Executive Vice President and General Counsel

66802 NORMANDY LANE
MADISON, WISCONSIN 53719
PHONE: (808) 833-8866

FAX: (B0B) 833-2676

E-mail: wata @ids.net

Website: http/ivww. wsta-net.org

Assembly Bills 32 and 33
Universal Service Fund Surcharges

I'm Ray Riordan, Executive Vice President of WSTA. WSTA supports AB
33 and opposes AB 32 and the proposed amendments to AB 32.

All incumbent telephone companies are assessed through the Universal
Service Fund for the costs of the USF programs, TEACH programs, UW
Systems, and DPI Badgerlink. Telephone companies are allowed to raise
their rates immediately after the assessment rate has been determined to
recover the assessments for only the latter three programs. These-
companies can only recover the assessment for the USF program only

- .after securing a general rate increase by petition or from the PSC.

The Public Service Commission has extended the USF assessments to
include wireless telecommunications providers. In October the Joint
- Committee on Review of Administrative Rules and the PSC suspended
those assessments with the hope that the legislature will remove a legal
- impediment to such assessments. Peter Gardon will discuss that.

The telephone companies have prcbiems with the present system “First,
‘there is a delay in recovering the assessment for the USF programs
- because they do not have general rate increases every year. Second, the
'USF assessment has increased substantially. Each year since its
inception, the cost of the program was between $2.5 and $2.9 milli
For fiscal year 2001 it has jumped to over $6.8 million

Third, the companies’ rates jump up and down in their recovery of the
assessments for the TEACH, UW Systems, and DPI Badgerlink programs.
-For example, Baldwin Telephone Company has had five increases or
decreases since December 1998. Several others have had four. Their
customers don't have any idea why the rates are so sporadic.

g‘*gy Fourth, these programs are social programs. We don’t think it is
] é?i}w appropriate to hide the fact that the customers are paying for such social
A ﬁé programs. It’s unfair to the customer. There is a federal Universal
Service program and the fee for that is listed on your telephone bﬂls.

In conclusion, WSTA, its wireline and wireless members, request you
approve AB 33 and vote against AB 32 and its proposed amendments.

DIRECTORS: MICHAEL [. JENSEN, Amery AL MAHNKE, Witienberg PATHICK [, BIORDAN, Pudaski
PAUL 3. BERG, Camp Douglas RHONDA J. JOHNSON, Milwaukes DANIEL W. MATSON, Sun Prairis TODD C. SCHAFER, Clintonville
DAVID A. BYERS, Mount Hoteb JOHN KLATT, Luck LARRY PUTZSTUCK, Appleton ROBERT J. SCHULZE, Little Chute
CHRISTINE CELLEY, Milwaukee DIANA LaPOINTE, Oxford LGUIS D. REILLY i, Madisen THOMAS B. SQUIRES, Manawa

ROGER L. HERMS3EN, Abrams DAVID J. LULL, Biue River DUANE W. RING, JR., La Crosse DEAN W. VOEKS, Madison
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PSC PROGRAMS PAID FOR BY USF ASSESSMENTS

Telecommunications Equipment Purchase Program (TEPP}- Provides assistance to
individuals with disabilities to purchase needed telecommunications equipment.

* Rate Shock Mitigation - Ensures that sudden rate increases do not adversely affect
customers.

High Rate Ceiling Credits - Assures that rates in high-cost areas remain affordable.

* Institutional Discount Program - Provides discounts for schools, libraries and hospitals for
certain telecommunications services.

Lifeline Service ~ Provides discounts on basic telephone service to low-income customers.
Link-'t}p Service - Provides discounts on connection charges for low-income customers.

Voicemaﬂ for Homelass - Prcmdes a method of contacting homeless people and others with
telephonc semce

Outreach to Low-!ncome Provides funds to promote increased participation in the USF low-
income programs.

News Line for the Blind — Provides funding to allow blind persons access to audio news
stories by telephone.

Non-Profit Groups Access Programs for Projects — Allows non-profit organizations to have
funds for programs and pro;ects that will facxhtatc access to telecommunications services.

Medical Telecommumcations Eqmpment I’rogram - Prmndes ass1stance for clinics and
hospitals in using ‘advanced telecommunications. ' S

Public Interest ?ay Telephones Ensures ;Jayphones are available where needed.

Second Line for ’I‘wo Line Voice Carryovex Provides a second line for use with
telecommunications dewce.js for_ the deaf {TTYs or TDDs)

* Provider of Last Resort ~ Allows the PSC to hold an auction for the provider of last resort
status and may provide USF compensation to the provider selected for that role.

* Eligible Telecommunications Carrier (ETC) - This PSC may use the provider of last resort
process to determine a ETC, and payments from the USF to the designated ETC may arise.

* Advanced Services Assistance - Ensures that customers requiring such services can obtain
advanced services no matter where those customers are located in Wisconsin.

Administration - This includes handling assessments, miscellaneous printing, promotional
materials, educational activities, travel reimbursement for members of the USF Council,
interpreters for the deaf at meetings, assistance from DOR in verifying Lifeline and Link-Up
applicants.

NOTE: * Indicates no funding allotted for 2001, but allocation will be made if requested.



TEACH PROGRAMS PAID FOR BY USF ASSESSMENTS
Video and Data Links - Provides funding for public school districts, CESAs, public library

boards, private schools and colleges, tribal colleges and technical college districts to obtain
video and data links.

Foreign Language Instruction Grants ~ Funds Internet use and video-based distance
learning educational technologies in support of foreign language instruction in grades K-6.

Educational Technology Block Grants — Public school districts and Milwaukee charter
schools governed by the UW-Milwaukee and City Council of Milwaukee are eligible for funds to
accelerate their investment in educational technology.

Training and Technical Assistance Grants - Provides grants for training teachers,

educational staff, librarians, students and library patrons in the use of educational
technology.

Wiring Loans — Makes funds available to school districts and library boards to upgrade
electrical wiring and install computer network wiring.

UW-SYSTEM PROGRAM PAID FOR BY USF ASSESSMENTS

Makes funds available to the UW-System for telecommunications equipment.

DPI BADGERLINK PROGRAM PAID FOR BY USF ASSESSMENTS

Makes funds available to the Badgerlink Network for telecommunications equipment.



RELEVANT STATUTORY, REGULATORY, AND ORDER PROVISIONS

—y
.

2001 Assembly Bill 33 would amend § 196.218(3)(e), Stats., as follows:

ded-in-s—96-1! AA
telecommunications provider or other person may net
establish a surcharge on customers' bills to collect from
customers contnbutions reqmred undar this subsection.

2. Section 196.218(30(8), S_tats., presenﬂy prowdes::

Except as provided in 5. 196.196(2)(d), a telecommunications
provider or other person may not establish a surcharge on

_-customers' bills to collect from custemers eontnbunons
ﬁ_requlred under thls Subsscuon

3. § PSC }66 15 WIS Admzn Code, prov:icies

Telecommunications providers may not establish a surcharge
on customer bills for contributing to or recovering any portion
of the providers' payment of umve;csal service ﬁmd
obligations. . :

4. . 47 US.C.§ 332(c)(3)A) prohibits state and local govcmments from regulating
0 the entry of or z‘he mtes charged by w:reiess prowders and m partment part;
provides:

(3) State preemption. (A) Notmthstandmg sections 152(b)
and 221(b). [47U.S.C. §§ 152(b) and 221(b)], no State or
local government shall have any - authority to reguiate the
entry of or the rates charged by any. commercial mobile
service or any private mobile service, except that this
paragraph shall not prohibit a State from regulating the other
terms and conditions of commercial mobile services. . . .

5. Section PSC 160.18, Wis. Admin. Code, with the language that was stricken by
the Joint Committee for Review of Administrative Rules indicated in red-line,
provides:

(1) Each assessed provider shall pay the amount of its assessment to the

universal service fund. Assessed providers include all
telecommunications providers operating within Wisconsin, except those

MABISONZ1070SLM:SLH 02/08/01



with intrastate gross telecommunications revenues of less than $200,000
during the proceeding calendar year.

C I B

(10) The commission shall obtain the information necessary to
process the assessment of commercial mobile radio service

pxovzdersmshﬂh%i-bd}s%&whpfe%éefsm&g@

6. The Commission, in its November 7, 2000 Order temporarily suspendmg the
assessment of wireless prov1ders under the state umversai service fund until

I anuary 2002 statefi

CMRS is an emerging telecommunications market.
While this market is growing, CMRS is still generally
viewed as an adjunct to wireline service. Adjunct
services are especially vulnerable to basic rate
increases and service limitations. Users are more
likely to abandon or limit use of an adjunct service if
basic rates increase or services are reduced or limited,
than they are to abandon primary wireline service

~ under the same circumstances. Since providers may

*‘not recover their universal service fund assessment

thr{augh a surcharge, in order to recover that amount
they must either increase basic rates or absorb the
expense of the assessment. Wis. Stat. § 196. 218(3Xe);
Wis. Admin. Code § PSC 160.15. Since adjunct
services are especially sensitive to rate increases and
service limitations, such increases or slower
deployment of coverage areas because of reduced net
revenues could decrease consumer use of CMRS, This
negatively affects the development of competition,
consumer choice, and infrastructure development.

(Order, at 1-2).
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